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1121-125/RAJ/2021

(hereinafter referred te ifipu r ilithe  Assistant

'¥ferred to as

g 128 P 1, Near
N Jetpar Road
.| Bela Rangpar
1 - . { Morbi. '

V2/121/RAJ/2021 | A
21 1 &

2. | V2/122/RAJ/2021 | Appellant No.2 | Director of W/:
N Ol | pveLad, Morb

3. [V2/1Z37RAIIZ027 | Appeliant No.3

4. | V2/124/RA)/ 2021 Appellant No 4

5. | V2/T25/RAJT20Z1 | Appeliant No5 |

* manufacture of Ceramic Floor and Wall Tiles falling under{thagtr Sub Heading
No. 69071010 of the Central Excise, Tariff Act, 1985 and jwas Hiolding Central
Excise Registration No. AAICA7886MEM001 Intelligence ga.__ the officers
of Directorate General of Central Exc1se fntelligence, Zoflal Upit, Ahmedabad
(DGCEI) ind1cated that various Tile manufacturers of Mo (Sl indulging in
irigaged in large
scale evasion of Central Exclse duty Simultaneous search lﬂarried out on
22.12.2015 at the premi ses of Shroffs in Rajkot angk WA
“incriminating documents j;'were seized. On scrutiny of

Statements tendered by the said Shroffs, it was revealed th




Brokerlellrddlemen/Cash Handlers. Subsequently, simultaneous searches were
carried i ‘-';;f on 23.12.2015 and 31. 12 2015 at the premises of
Brokers:A

certain {h

2.1 lr!f!estigatlon ca.rried out revealed that ~i"’1::‘he Shroffs opened bank accounts
in the of their firms and passed on the bank account details to the Tile
manufa:'furers'; through their Brokers/M1ddlemen The Tile manufacturers further
passed he bank account details to their customersl buyers with instructions

were p"_ sed on to Appellant No. 1 in cash through Shri Satish Patel, Morbi,
Broker il Middleman. The said amount was alleged to be sale proceeds of goods
remove élandestlnely by Appellant No. 1.

.-‘l‘:'é

3. Sl'iow Cause Notice No DGGIIAZU/Group C/Antila/36-73/2019- 20 dated
29.10. 20’|9 was issued to Appellant No. 1 calling them to show cause as to why

Notice also proposed imposition of penalty upon Appellants No. 2 to
: : ule 26(1 ) of the Central Excise RulesIL 2002 (hereinafter referred to as

a3 adjudicated vide the impugned
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the Act. The impugned dr i

U

(l'i)

© was confirmed under

" (c) Ambika Intee"—'uonal ; 2018 (361) E.LT. 90 (E‘%

1\&" 1'.

| cause notice__ H ever, the ad]udlcatmg auth?r_ity has passed the

!"

gy ing cross exammatlon of Dep'_"i'tlt‘lental mtnesses in
spite of speaflc kquest made for the same. It.is S
law that any sta,tement recorded under Sectloﬁ.y;m' of the Central

A

Excnse Act, 1944 can be admltted as eVId'én}'

)

(d) G-Tech |ndu§tes 2016 (339) E. L T. 209 (P &Hl

In view of the prowswns of Sectlon 9D of the Centrbl Exc15e Act, 1944

and settled positiOn of law by way of above referreg judgments, since
Cross examinatton of departmental witnesses wer not allowed their
statements canhgt be relled upon while passing the order and
determining the duty amount payable by it. Especially when, there is
irf the form of those
statements and J un- authenticated third party pri#ate records.

Therefore, in’ view of the above, impugned order passed by the

no other evidence except so called oral evidences

- learned Assmta"' ,Commissmner 15 llable to be se'? aSIde on this ground




(iV)

v)

Appeal No: V2/121-125/RAJ/2021"

: Maruti Enterprises and Shri Satish Patel of Morbi reproduced in the
© 'SCN: He has not seen that Shri Bharat Devjibhai Merja, Director of
~ Appellant, has fited affidavit dated 1.6.2020 to the effect that they

Hayé-never sold goods without invoice and without payment of duty of
ejtoise;' that they have not received any cash as mentioned in SCN from

a’rf'y person.

That the adjudicating authority based on the scan copy of certain bank
accounts of Shroff and scan copy of private records of
" middleman/broker and ~ general: statements of Shroff and

~ ‘middteman/broker tried to discard vital discrepancies raised by the
appellant without any cogent grounds. There is no link between the

bank accounts of Shroff ‘and private records of middleman/broker.
Therefore, in absence of rece1pt of cash by the Shroff, link of such
payment to middleman/broker and payment of cash to appellant, it is
erroneous to uphold the allegatlons against appellant. He not only
falled to judge the allegatmns, documentary evidences and defence
'neutrally but also failed as quasr]udwial authority and following
?'fpnnapal of natural jUSthE by passing speaking order as well as

"follovnng judicial discipline too. Therefore, impugned order passed by
“him is liable to be set aside on this ground too.

- Tna:t"' in the entire case except for so called evidences of receipt of
money from the buyers of tiles that too without identity of buyers of
the goods as well as identity of receiver of such cash from the

E middleman no other evidence of manufacture of tiles, procurement of
raw ‘materials including fuel and power for manufacture of tiles,
deployment of staff, manufacture, transportation of raw materials as
well as finished goods, payment to all including raw material suppliers,
transporters etc. in cash, no inculpatory statement of manufacturer
viz appellant no statement of any of buyer, no statement of
i transporters who transported raw materials, who transported finished

_l goqu etc. are relied upon or even avallable It is settled position of

[ law,‘ that in absence of such evidences, grave allegations clandestine
i removal cannot sustain, It IS also settled position of law that grave
‘allegatlon of clandestlne removal cannot sustain on the basis of

% assumpuon and presumption and relied upon following case laws:

.syFnergy Steels Ltd.- 2020 ,(372) ELT 129 (Tri. - Del.)
-fisavitn Concast Ltd. - 2015 (329) ELT 213 (Tri. - Del.)
phdswani & Co. - 2015 (327) ELT 81 (Tri. - Del.)

TRISNv Prasad Mills Pvt. Ltd, - 2015(329) ELT 250 (Tri. - Del.)
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(vi)

(vii)

and 59 under thification No 4912008 C E.{N. T.t). dated 24.12.2008 as
amended issueqﬁa,under Section 4A of the Central Excise Act, 1944,

was made to kn_0w whethel’fiﬁoods were cleared With declaration of
RSP/MRP or w:thout declarahon of RSP/MRP on_ the goads/packages.

s\i'

There is no evidence adduCed in the 1mpugned show cause notice

about any case booked by the .metrology department of various states
across India against appellant or other tile manufacturers that goods
were sold by it without declanng RSP/MRP. LThough there is no
evidence of manufacture and clearance of goods that too without
declaration of RSP/MRP it is not only alleged but. also duty is assessed
considering the $0 called alleged realised value as abated value
without any legal backing Nelther Section 44, Ibld nor rules made
there under proyides like thaq to assess duty by&taking realised value
or transaction value as abated value and the mvestigation has failed to
follow the said provrsrons Therefore sake of argument it is presumed

that if RSPIMRP:_Was not declared on packages then also it has to be

determined in: the prescribed manner i.e. as per Section 4A(4) read
with Rule 4(1)of Central Excise (Determination of Retail Sale Price of
Excisable Goods) Rules, 2008 and not by any other manner. As per the
said provisions, highest of the RSP/MRP declared on the goods during
the previous or succeedlng months is to be taken for the purpose of

~ assessment and in absence of other details of quantity etc. such

realised value duty cannot be quantified In any case duty has to be
calculated after allowmg abatement @ 45%. '

That all the allegations are baseless and totally unsubstantiated
therefore, question of alleged suppression of fa"" 3 etc also does not
arise. None of the srtuation Slippressmn of facts' :'lful mis-statement,
fraud, collusion etc as stated in Section 11A(4'.._‘ the Central Excise |

Qct, 1944 exists in the instant case but it is alleged suppression of

* Page7of 23
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facts in the impugned notice based on the above referred general

allegation.

Appellant Nos. 2 to 5:-

(i)

(i)

(iiff)

(iv)

(v)

(vi)

Their firm has already filed appeal against the impugned order

as per the submission made therein contending that imbugned'

-order is liable to be set aside in limine and therefore, order
imposing penalty upon them is also liable to be set aside.

That it is a settled position of law that for imposition of penalty
under Rule 26, inculpatory Statement of concern person must be

recorded by the investigation. However, in the present case, no

statement was recorded during investigation and hence, no penalty

~ can be imposed under Rule 26.
That no penalty is imposable upon them under Rule 26(1) of the

Central Excise Rules, 2002, as there is no reason to believe on their
part that goods were liable to confiscation.

That there is no sirigle documentary evidence to sustain the
allegations; that the seized documents are not at all sustainable as

“evidence for the reasbns’ detailed in reply filed by the Appellant

No. 1. Investigating officers has not recorded statement of any
buyers, transporter, supplier etc. Allegation of clandestine
manufacture and removal of goods itself is fallacious.

That even duty demand has been worked out based on adverse

inference drawn by investigation from the seized documents which
itself are not sustainable evidence for various reasons discussed by

their firm i.e. Appellant No.1 in their reply; that under the given
circumstances no penalty can be imposed upon them under Rule
26 ibid and retied upon the following case laws:

(@) Manoj Kumar Pani - 2020 (260) ELT 92 (Tri. Delhi)
(b) Aarti Steel Industries - 2010 (262) ELT 462 (Tri. Mumbai)
(c) Nirmal inductomelt Pvt. Ltd. - 2010 (259) ELT 243 (Tri. Delhi)

._'_I:n_;view of above, no penalty is imposable upon them under Rule 26
~of the Central Excise Rules, 2002.

4. Persoﬁ_élf* 'Hearing in the matter was scheduled in virtual mode on
5.4.2022, Sh‘fi P.D. Rachchh, Advocate, appeaféd on behalf of Appellant Nos. 1
to 5. He reitgrated the submissions made in appeal memoranda in respect of all
the appeals @_sﬁell as those made in’ synopsis submitted by him.

-
Kl

5. | have_ﬁz':éa}efully gone th'rbugh' the facts of the case, the impugned order,

pipal ﬁ'nefnoranda and written as well as oral submissions made by the
AN, .Y o _ .
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Shroffs/Brokers/mfddlemem,'}

- , f'th V2/121-125/RAJ/2021

Appeltants. The issudt o & t 'E' Hek _.order, in the facts
of this case, conflrmi:g;g 5'__ mposing penalty on

6.  On perusal of;.,-.'_., |
officers of Directora_"'

in malpractfces in conhivahce with Shroffs / Brokers a thereby engaged in
large scale evasion of; Central Excnse duty During investi I'."t1on, it was revealed

by -the mvestigating efficel*s that the Tile manufacturel’s sold goods without
payment of duty and: éollected sale proceeds from their buyers in cash through
said Shroff/Brokers/ middtemen As per the modus oper il-_unearthed by the
DGCEI, the Tile manufacturers passed On the bank account detalls of the Shroffs
to their buyers with mstructjons to: deposit the cash in res !
to them without bills tgto these accounts After deposltlng !the cash, the buyers |

used to inform the Tﬂe manufacturers, ‘who in turn would Anform the Brokers or

drrectly to the Shroffs Details of such cash deposit along \qith the copies of pay-
in-slips were commun]gat i

‘to the Tile manufacturers b¥ the Customers. The
Shroffs on conflrming the __rgcelpt of tﬁe cash in their bank‘, accounts, passed on

7.. | find from the oase _records that the DGCEI had covered 4 Shroffs and 4
brokers/middlemen dur]ng mvestlgation, which revealed that 186 manufacturers

were routing sale procéeds of 1lhc1t transactions from the sa1d Shroffsl Brokers/

-Middlemen. | find that ihei DGCE! has inter alia, rehed upon ewdences collected

from the premises of M_ K N. Brothers, Ra]kot and M/s Maruti Enterprise,
Rajkot, both Shroffs, and Shri Sat1sh Patel, Morbi broker/ rmddleman, to allege
ctandestine removal of _gs by the Appellants herem It. !s settled position of
law that in the case: invol."_,_ :g clandéttine removal of g
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Appeal No: V2/121-125/RA72021

7.1. | find that during search carried out at the office premises of M/s K.N.
Brothers, Rajkbt, Shroff, on 22.12.2015, certain private records were seized.
The said private records contained bank statements of various bank accounts

operated by M/s K.N. Brothers, sample of which is reproduced in the Show Cause

Notice. 1 find that the said bank statements contained details like particulars,
depgsit - amount, initiating branch code etc. Further, it was mentioned in
handwritten form the name of city from where the amount was deposited and
code name of concerned middlemen/Broker to whom they had handed over the
said cash amount. "

7.2, | .have gone through the Statement of Shri Lalit Ashumal Gangwani, Owner
of M/s K.N. Brothers, Rajkot, recorqed on 23.12.2015 under Section 14 of the
Act. In the said statement, Shri Lalit Ashumal Gangwani, inter alia, deposed
that,

“Q.5 Piease give details about your work in M/s Ambaji Enterprise, Rajkot
and M/s KN, Brothers, Rajkot.

AJ5. ... ... We have opened the above mentioned 9 bank accounts and give
the details of these accounts to the Middlemen located in Morbi. These middle
men are working on behalf of Tile Manufacturers located in Motbi. These
~ Middlemen then gives our Bank details to the Tiles Manufacturers of Morbi
- who in turn further passes these details to their Tiles dealers located all over
India. The Tiles dealers then deposit cash in these accounts as per the
- instruction of the ceramic Tiles Manufacturers who in turn inform the
Middlemen. The Middlemen then inform us about the cash deposited and the
- ‘name of the city from where the amount has been deposited. We check all our
bank accounts through online banking system on the computer installed in our
office and take out the printout of the cash amount deposited during the entire
day in all the accounts and mark the details on the printouts. On the same day,
latest by 15:30 hours, we do RTGS to either M/s Siddhanath Agency and or to
M/s Radheyshyam Enterprises in Sakar Complex, Soni Bazar, Rajkot. In lieu
of the RTGS, M/s Siddhanath Agency and or to M/s Radheyshyam Agency
gives the cash amount. The said cash is then distributed to concern
Middlemen.

Q.6: Please give details of persons who had deposited the amount in your

A.6. We are not aware of any..persons-_-_.- iyho had deposited the cash
amount in our bank accounts,- the ceramic Tile Manufacturers direct the
said parties to deposit the amount in cash in these accounts. As already
stated above, we had given our bank accounts details to the middle man who

had in tum given these numbers to the Tile Manufacturers.”

7.3 | have _gﬁhe through the Si:at_e-rhent of Shri Nitinbhai Arjanbhai Chikani,
actual ownerof M/s Maruti Enterprise, Rajkot, recorded on 24.12.2015 under
Section 14 of the Act. In the said.statement, Shri Nitinbhai Arjanbhai Chikani,
nteralig, epiied that,

Page 10 of 23
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ig ! ti, Eﬁtqarprise, Plot
Vi/s India Enterprise,
;:j:!.?.'kot and M/s PC

no. 33, Udayn

: "bank; its - bF A M/¥. Maruti Enterp_ Were closed on
December 2015 6%oe) ) fﬁnkoflndla_ 4

We have openeci. Dye mentione ,i;bank accounts an,& gave the details of
these accounts to the rmddleman los:awdlm Morbi. The mlddleman are working
on behalf of tile manuftcturers logated:i

our bank details 1 the tiles manufgeturer of Morbi who 1;1 tum ﬁthher passes
s deals ot tjes dealers loghted all over India.

WA
hi |

The nle dealers tlien deposi r the instructions of
the ceramic tile gﬂﬁn fagtur fleman; The middle
man then mform s abdut the ‘calht'déposited and the némc of the city from
where the amou }pas een deposited.. We check all ourbgnkaccountsthrough

jmputer installed in ouf office and take out
sosited during the entire day in all the
 theé pribtouts. On the same day latest by 15:30
iddhi ﬂi Agency in Heu Ibf the RTGS, Ms

“online banking* sysieiijs ori
‘ the pnntout of- tl;;e '_

o had deposite‘d* the amount in your
M/s Indla Enta;jpnsc and M/s PC

_who had dcpomtea,the cash amount in
| manufacnnersdlrectthesmdparuesto
ceotints, As already gtated above, we had
ddle man who hadm turn given these

“Q 6. Please gl.vt

ﬁt ':_our work in M/m Angcl, Aks.hardham
Shopping Cenﬂﬂ Nea 3

Yip, -'Sanada Road, Mor'bl

as a mlddlemén for facxhtatmg the
h': begween varl 'ys ﬁhroﬁ" situated Rajkot and tiles
] 4in ‘o’ arour ,jMorbx My Work Eto collect the cash_
tilé/cétamit manufacturers as 'well as, traders from
jkot, LA _._,eb state that I am"-: aving my business
9,81 H ff o thc name of ’Ambap Enterprises

dvarli. I further state that I have number of
Y "}engagedm acturi gortradmg
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Appeal No: V2/121-125/RAJ/2021 7

Q.7 Please state about the percentage of commission received by you against
. Receipt and delivery of cash amount for and on behalf of your Clients?

A7 : I state that I receive the commtssmn. amount of Rs. 50/- on the amount of
cash of Rs, 1,00,000/- (One Lakh Only) delivered to our clients.

* Q8. Please explain in detail how you carry out the process of
collecting/delivering cash to your cllents N

A 8. I state that I act as a nnddleman between Shroff and my clients who are
manufacturers or traders of tiles. My clients approach me and inform that their
certain amount of money has been deposnted in the accounts of the Shroff i.e.
M/s K.N. Brothers and M/s Ambaji’ Enterprises.’ Accordingly, 1 approach M/s
K.N. Brothers and M/s Ambap Entetprzses to deliver the cash amount to my
clients. 8

I further state that our Shroff, M/s K.N Brothers and M/s Ambaji Enterprises
have given me a bank account number and the said number was. given by me to
my clients. Accordingly, dealers/buyers of the tiles manufacturers (who are my
clients) deposits the cash amount in the ‘said account of Shroff as per the
instructions of the Ceramic Tiles manufacturers My clients then inform me
about the cash deposited and the name of the city from where the amount has
been deposited. And once the said amount is deposited in the account of our
Shroff, my work is to receive the casﬁ from Shroff and deliver the same to my
clients. I further state that generally Shn Jayesh Solanki of M/s K. N. Brothers
. used to deliver the cash to me. ,,'

Further on being asked I state that the cash amount was deposited by the
dealers./ buyers of the Tiles for dehvery of the same to the concerned Ceramic
Tiles Manufacturers against their illicit receipt of the excisable goods. i.e.

Ceramic Tﬂes or by undervaluing said goods

Q-9: Please give the details of persons/ ceramm tiles manufacturers for whom
you have received the amount in cash. :

A-9 : We maintain Rojmel Account contamtng details of cash amount collected
from the buyers of ceramic tiles manufacturers / traders. The said Rojmel
Account has already been withdrawn during the course of Panchnama drawn at
my office premises on 23.12.2015.

Q-10 : Please provide the name of the manufacturer for whom you are
collecting the cash.

A-10 : I provide the name of the persons, the name of the tile manufacturers to
whom they belong and their mobile numbers n the table below

S.No Name of the Name cf the manufacturer Mobile No.

person CEel i
1 Amyrishbhai Beruto Ceranuc j\iorbi 9099088220
2. . | Bharatbhai Antila Ceramic;Morbi 7046022231
3. | N
i
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. ,\_

Q-11 Give the detaild“df cash handed over to all the |above said middlemen.
; ) '|‘

A.11. I state that I have not mamtamed Iedger account, manufacture wise or

trader wise and I am not in a posmdmto give; amount of oash received from

Shroff and handed over to my chents Howevcr : i

Rojmel, in loose sheets, in respect of amount, of the ke
client, from the Shroff as well as thé cash dchveged OVe_ré- )
types of Rojmel sheets have been mamtamed by m

One set of Rojmel sheets having “Sunora head,mg are showmg the amounts
.received from different Shroffs for dlﬂ’erem chents dur;ng penod from 29-

maintained for the onward period upto 21 12 2015.- The ﬁrst# tumn shows the
amount received from Shroff. The; secOnd column has the ment:lon of "H” or
LR

represents HDFC BANK, “A”. represents AXIS BANK, “P” represents
PUNJAB NATIONAL BANK, “S” or “SBI” represents STATE BANK OF
INDIA, “B” represents BANK OF BARODA and so on. The third column
shows the place from where the tile dealers have d_eposn_ed the cash amount and
- the fourth column shows the name of the manufacturer of tiles or dealers of tiles
: ’ : and/or the name of their representative, located at Morbi to whom the-cash is to
A be delivered. I would like to add that wherever the cash Has been delivered

directly to the tile manufacturer, there is a.mention of “F” ‘at the appropriate
- plaee along with the name of representahve and the mame of the tile

Second set of Rojmel sheets havmg tl:lf:1 details of dlsbumement of cash to my
- clients. The first two column are.in-tespect of Angad1a transfers and do not
- relate to tile dealers. The third columh is the amount reimbm;sed to the persons
whose names are shown in column number four, These aheets are available with
me only for the period from 01-01-2015 to 21- 12-2015 s § éuch sheets for the

past period were destroyed after settloment of accounts i - *-‘l__ _fi : :

To lllustraxe the transaction mcntloned therem, the entry mnhber 17 Wnttcn in
Gu_]aratl, on the sheet for. the date 29-12-2014 ls réproduced below:

“41/300 P Ko]kata F Bhanubhm Sllvama

I explain that “41/800” stands for Rs 41 800/- whmh has been deposited in “P”
i.e. PUNJAB NATIONAL BANK! account of our’ ‘Shroff i . M/s K N.Brothers,
by the dealer/ buyer of ceramic tiles. I further explain that he said amount has
been deposited from “Kolkata’, Kolkata city. Further, ca;g -letter "F” written
in fourth column stands for manufacturer/ factory ownql‘ ‘ofGeramic tiles, and
fifth column “Bhanubhai” stands for Shri Bhanubbai who is, the representahve
person of the tile manufacturer. Further the last columin; E‘Slhmm stands for
M/s Silvania Ceramics, Morbi, who is the tile manufacmrer ‘for whom the cash
has been sent by the dealer/ buyer. To sum up the tranSactlon in nutshell, I
explain that the above referred entry shows that on 29- 12—2014 an amount of
Rs. 41800/~ was deposited in M/s K.N.Brother’s. Accouht (S,hroﬁ), maintained
in PUNJAB NATIONAL BANK, from the dealer/ buyer of tile based at
Kolkata, which is meant to be delivered to the tile manufacturer, M/s Silvania
Ceramics of Morbi. The name of the responmble Qersoq of the said tile
manufacturer is ShthanubhaJ” I

1,.. R "_
s r_

8. On analyzing the documentary evidences collected during investigation
from M/s K.N. Brothers, Rajkot and Ml S Marutl Enterpnse, Rajkot both Shroffs,
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Ashumal Gangwani, owner of M/s K.N. Brothers, Rajkot, and Shri Nitinbhai
Arjanbhai Chikani, actual owner of M/s Maruti Enterprise, Rajkot and Shri Satish

Patel, Morbi in their respective ‘Statements recorded under Section 14 of the

Act, I find that customers of Appellant No. 1 had deposited cash amount in bank

accounts of M/s K.N. Brothers, Rajkot and M/s Maruti Enterprise, Rajkot, both = |

Shroffs, which was converted into cash by them and handed over to Shri Satish
Patel, Morbi, Broker/Middleman, who admittedly handed over the said cash
amount to Appellant No. 1.

8.1 On examining the Statements of Shri Lalit Ashumal Gangwani, owner of
M/s K.N. Brothers, Rajkot, Shri Nitinbhai Arjanbhai Chikani, actual owner of M/s.
M/s Maruti Enterprise, Rajkot and Shri Satish Patel, Morbi, it is apparent that the
said Statements contained plethora of the facts, which are in the knowledge of
the deponents only. For example, Shri Satish Patel, Morbi decipheréd the
meaning of each and every entry .written in his private records. He also gave
details of when and how much cash was delivered to which Tile manufacturers
and even concerned persons who had received cash amount. It is not the case
that the said statements were recorded under duress or threat. Further, said
statements have not been retracted. So, verécity of deposition made in said
Statements and information contained in seized documents is not under dispute.

8.2 | find that the Appellant No. 1 had devised such a modus operandi that it
was almost impossible to identify buyers of goods or transporters who
transported the goods. The Appellant No. 1 used to inform M/s K.N. Brothers,
Rajkot, Shroff, or Shri Satish Patel, Morbi, broker/Middleman, about deposit of
cash in bank accounts of Shroff on receipt of communication from their buyers
and such cash amount would reach to them through middleman/broker. When
cash amount was deposited by buyers of goods in bank accounts of Shroff, the
same was not reflected in bank statements, as emerging from the records. So,
there,was no details of buyers available who had deposited cash amount in bank
accounts of Shroff, This way the’ Appellant No. 1 was able to hide the identity of
buyers of rlhcatly removed goods. It is a basic common sense that no person will
maintain authentic records of the lllegal activities or manufacture being done by
it. It is also not possible to unearth all evidences involved in the case. The
ad]udicatmg authonty is required to examine the evidences on record and
decide the case The Hon’ble High Court in the case of International Cylinders

Pvt Ltd reported at 2010 (255) ELT 68 (H.P.) has held that once the Department _

proves that somethmg lllega! had been done by the manufacturer which prima
facie shows that 1llegal activities were being carried, the burden would shift to
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8.3 Itis also pertinent to mentionl_that the ad;;udicr;‘ntianﬁl authonty was not

clandestine removal, it is not expected that such evaswn hés} ' be established

by the Department in a mathcmancal premsmn After all a person indulging

in clandestine activity takes sufficient precauhon to h1de/desttoy the evidence.

' The evidence available shall be those leftin splte of the best care taken by the

~ persons involved in such clandestme activity. In such a s?tuauon, the entire
facts and circumstances of the case; have to be looked mto and a decision has

. f
to he amved at on the yardstlck of preponderance of pto 5’rjlty and not on

8.4 l_ﬂht{nal in the case of
A.N. Guha & Co. reported in 1996 (86) E L. T 333(1' ri. ), whe ein it has been held

that,

“In all such cases of clandestine rerxroral it }s not 'pos'sil;_
to prove the same with mathematlcal premsnon The Dep
have discharged their burden 1f they place so much of evxdence whmh, prima
facie, shows that there was a clandeetme removal 1f such cwdence is produced
by the Department Then the onus shlfts on to the Appellants to prove that
there was no clandestine removal” . o EE-.

ord in the form of
.considered opinion

9. After careful exarmnation of ewdences avallable on
documentary evidences as well as orat evndence, | am oft "
that the Department has d1scharged imtlat burden of :proof for alleging
clandestine removal of goods and the burden of proof shifts to the assesse to
establish by independent evidence that there was no clandestlne removal and
the assessee cannot escape from the rigour of law by pickmg loopholes in the
ewdences placed by the Department. 1 rely on the deCisidp rendered by the

Hon'ble Madras High Court in the case of Lawn Textile Mills;Pvt Ltd. Reported
) E.L.T. 559 (Mad.), wherein'it has been held that

'Page 15 of 23




Appeal No: V2/121-125/RAJ/2021°

“30. The above facts will clearly show that the allegation is one of
_cland_éstine removal. It may be true that the burden of proving such an
a]legafiion is on the Department. However, clandestine removal with an

intention to evade payment of duty is always done in a secret manner and not

as an open transaction for the Department to immediately detect the same. .. ... .

Therefore, in case of clandestine removal, where secrecies involved, there
may becases where direct documentary evidence will not be available.
| Howeir'er based on the seized records, if the Department is able to prima facie
~ establish the case of clandestine removal and the assesse is not able to give
any plau31ble explanation for the same, then the allegation of clandestine
removal has to be held to be proved. In other words, the standard and degree
of proof, which is required in such cases, may not be the same, as in other

cases where there is no allegation of clandestine removal.”

10. The Appellant has contended that since cross examination of
Departmental witnesses were not allowed, their statements cannot be relied
upon while passing the order and determining the duty amount payable by it. In
this regard, I find that the Appellant No. 1 had sought cross examination of Shri
Lalit Ashuma_jl Gangwani and Shri Jayesh Solanki of M/s K.N. Brothers and Shri
Satish Patel, -’!Morbi during the course of adjudication. The adjudicating authority
denied the request of cross examination by observing in the impugned order,
inter alia, as under:
“16.4 Further, as discussed above, all the aforesaid persons have admitted
their respective role in this case, under Section 14 of the Central Excise Act,
1944, voluntarily, which i.s binding on them and relied upon in the case of M/s
Flecto. Further, I find that all the aforesaid persons have not retracted their
statements. Therefore, the same are legal and valid pieces of evidence in the
eyes of law. Further, I find that the facts available on record and relied upon in
* the Show Cause Notice are not only in the form of oral evidences i.e.
Statement of Shroff/ Broker (Middleman) etc. but also backed by
documcntary evidences i.c. Bank Statements, Daily Sheet, Writing Pad etc.
recovcred / Submltted by the Shroff / Broker. Therefore, I hold that all these
: ewdencés are correctly relied upon in the Show Cause Notice by the

mvestlgatmn agency and is therefore valid.

16.5 _: w Further I find that it is a settled legal position that cross examination
is not requued to be allowed in all cases. The denial of opportunity of cross-
examm&tlon docs not vitiate the adjudication proceedings. In this regard, I
place rchance upon the judgement of Hon'ble High Court of Madras in the

o :- . ssmner of Central Excise Salem Vs M/s Erode Annai Spinning
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contrary to facts. It is also pertment to mentlon th -thezypf‘esent case was not

one off case involving clandestme rernoval of good ,-‘by Tilé‘ manufacturers of
Morbi. It is on record that DGCEI had srmultaneously' booked offence cases
against 186 such manufacturers for evasion of Central Excnse duty who had
adopted similar modus operandi by routing sale proceeds of illicitly cleared
finished goods through Shroffs / Middlemen/brokers. It is also on records that
out of said 186 manufacturers, 61 had admitted the allegations and had also paid
duty evaded by them. So, the documentary ewdences -gathered by the
investigating officers from the premlses of Shroffs / rmddlemen contained trails

of illlcitly removed goods and prepohtlerance of probability is certainly against

. _ Appellant No. 1. It has been consister)tly held. by the hlgher appellate authority
7 et choss eXamination is not mandatory and it depends on facts of each and

every case. | rely on the decision rendered by the Hon’ble Bombay High Court in
the case of Patel Engineering Ltd reported as 2014 (307) E L.T. 862 (Bom. ),
wherein it has been held that, | :
-+ -«“23, Therefore, we are of the op1mon that 1t will not be oorrect to hold that
' mespeehve of the facts and c:rcumstances and in all mqmnes, the right of
cross examination can be asserted Further as held above which rute or-
pnnclple of natural justice must be applied and followed depends upon several
factors and as enumerated above. Even if there is demal of the request to cross-
examine the witnesses in an mqmry without anythmg mare, by such denial
“alone, it will not be enough to conclude that pnnc:ples of natural justice have
. been violated. Therefore, the ]udgments relied upon by Shrl Kantawala must be -
“seen in the factual backdrop and pecuhar cmcumstances of the assessee S case
before this Court.” L _. _: _l o L |

10.2 By following the above decision and considering the facts of -the case, |
' h'old“_th.at the adjudicating authority has not erred by not acceding request for
Cross examination of the witnesses, as sought by -Appellan't' No; 1.
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seized from the premises of M/s K. N. Brothers, M/s Maruti Enterprise and Satish
Patel of Morbi reproduced in the SCN but ignored that Shri Bharat Devjibhai
Merja, Diree;or of Appellant, has filed affidavit dated 1.6.2020 to the effect that
they have never sold goods without invoice and without payment of duty of

excise; that they have not received any cash as mentioned. in SCN from-any ..o o oo

person.

11.1. 1 have gone through the affidavit dated 1.6.2020 filed by Shri Bharat
Devjibhai Merja; who is Appellant. No. 4 herein, contained in appeal
memorandufn. | find that as narrated in Para 3 of Show Cause Notice, summons
were issued te the Appellant by the investigating authority on 21.1.2019 and
6.3.2019 to produce various documents and to give oral statement but they did
not appear. Thus, opportunities were given to the Appellant to explain their
position. However, they chose not to avail the opportunity. It is apparent that
filing affidavit after issuance of Show Cause Notice is merely an afterthoughf and
it has no bearing on the outcome of this case.

12. The App_ellant has contended that in the entire case except for so called

evidences 'df 'i'eceipt of money from the buyers of tiles through Shroff/

Middlemen/ Broker, no other evidence of manufacture of tiles, procurement of

raw materials lncludlng fuel and power for manufacture of tiles, deployment of
staff, manufacture, transportation of raw materials as well as finished goods,

payment to all including raw material suppliers, transporters etc. in cash have

been gathered. The Appellant further contended that no statement of any of

buyers, tranéporters who transported raw materials and finished goods etc. are

relied upon or even availab!e. it is settled position of law that in absence of such

evidences, grave allegations of clandestine removal cannot sustain and relied
upon various case laws.

12.1 | find that the investigating officers gathered evidences from the premises
of M/s K.N. Brothers, Rajkot and M/s Maruti Enterprise, Rajkot, Shroffs, which
indicated that Appellant No 1 routed sales proceeds of illicitly removed goods
through the_, said Shroff and Middlemen/Broker. The said evidences were
corroborated,__l_:fr‘ the depositions made by Shri Lalit Ashumal Gangwani, owner of
M/s K.N. Brothers, Shri Nitinbhai Arjanbhai Chikani, actual owner of M/s. Maruti
Enterprise, Rajkot, Shri Satish Patel, Morbi, broker, during the course of
adjudication.'_- Further, as discussed supra, Appellant No. 1 had devised such a
modus operand: that it was almost difficult to identify buyers of goods or
transporters who transported the goods. In catena of decisions, it has been held
1s ef clandestine removal, it is not possible to unearth all the
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~ therefore, uphold order to pay. intereSt on confirmed demaijd

_under Section 4A of the Act and duty was . payable on:

No: V2/121-125/RAJ/ 2021

case of Apurva Aluminium Corporation reported at 1996 l&ﬁ:']) E.L.T. 515 (Tri.

Ahmd.), wherein at Para 5.1 of the order, the. Tnbunal has;héld that,

all the details and it would not be posmble for any investlganng officer to
unearth all the evidences required and prove ‘with mathematu{al precision, the
evasion or the other illegal actlwnes” § gl '

13. - In view of above, the various contentlons raised by Appellant No. 1 are of
no-help to them and they have failed to discharge the burden cast on them that
they had not indulged in clandestine removal of goods Oq the other hand, the
Department has adduced sufflcient oral and documenf.ary corroborative

- evidences to demonstrate that Appellant No.1 1ndulged in ¢ ndestine removal of
. - goods and evaded payment of Central Excise duty. 1, :therefore, hold that

confirmation of demand of Central Excrse duty amount of Rs él;41 82,872/- by the |
adjudicating authority is correct, legél and proper Smce de‘?and is confirmed,
it is natural consequence that the conﬁrmed demand is

equired to be paid

i
along with interest at applicable rate under Section. .‘l‘lAA of the Act. |,

14.  The Appellant has contended_ tl'i_at Tiles were notifie; at Sr. No. 58 and 59
under Notification No. 49/2008-C.E. (N T. ) dated 24.12 2008, ‘as amended issued
the retail sale price
declared on the goods less. abatemeht @ 45% Though th _I:}-,_IS no evidence of
manufacture and clearance of goods that too wrthout deqlari‘ation of RSP/MRP,
duty is assessed considenng the so called alleged reallzed._; 'I_e as abated value

provrded that highest of the RSPIMRP declared on the godds during the previous

or succeeding months is to be taken for the purpose of asse,ssment

__' d.-._in' Section 4A of
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“Section 4A. Valuation of excisable goods with reference to retail sale pri;:e.-
(1) 'fhc Central Government may, by notification in the Official Gazette,
specify any goods, in relation to which it is required, under the provisions of
the [Légal Metrology Act, 2009 (1 of 2010)] or the rules made thereunder or
under any other law for the time being in force, to declare on the package
thereof the retail sale price of such goods, to which the provisions of sub-
section (2) shall apply.

2) Where the goods specified under sub-section (1) are excisable goods and
are chargeable to duty of excise with reference to value, then, notwithstanding
anything contained in section 4, such value shall be deemed to be the retail
sale price declared on such goods less such amount of abatement, if any, from
such retail sale price as the Central Government may allow by notification in
the Official Gazette.”

14.2 1 find that in terms of the Legal Metrology Act, 2009, retail sale price is
required to be declared on packages when sold to retail customers. This would
mean that when goods are sold to customers, other than retail customers, like
institutional customers, the provisions of Legal Metrology Act, 2009 would not be
applicable. |

14.3 On examining the present case in backdrop of above provisions, | find that
Appellant No. 1 has not produced any evidences that the goods were sold to
retail customers. Further, as discussed above, Appellant No.1 had adopted such
a modus operandi that identity of buyers could not be ascertained during
investigation: Since, applicability of provisions contained in Legal Metrology Act,
2009 itself is not confirmed; it is not possible to extend benefit of abatement
under Section 4A of the Act. Even if it is presumed that all the goods sold by
Appeltant No.1 were to retail customers then also what was realized through
Shroff/Middlemen cannot be considered as MRP value for the reason that in
cases when goods are sold through dealers, realized value would be less than
MRP value siﬁce 'dealer price is always_ less than MRP price.

14.4 As re'gards contention of Appellant No.1 that duty is to be determined as
per Section. 4A(4) of the Act read with Rule 4(i) of Central Excise (Determmatlon
of Retail Sale Price of Excisable Goods) Rules, 2008, I find it is pertinent to
examine the provisions of Rule 4 ibid, which are reproduced as under:

. “RULE 4. - Where a manufacturer removes the excisable goods specified
sub-sectxon (1) of section 4A of the Act, -
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(b) by declarmg the retail sale pnce, whlch is not thé,'retatl sale price as
required to be declared under the prowsnons of the Standands,_ of Weights and
Measures Act, 1976 (60 of 1976) or rules made thereunder ot any other law
for the time being in force; or - *: . .

(c) by declaring the retail sale price but obllte.rates .tpe__‘same after their
removal from the place of manufacture s b

retail sale price of such goods : ,

(ii) if the retail sale price cannot be ascertamed in terms of' clause (i), the retail
sale price of such goods shall be ascertained by conducting. the enquiries in
the retail market where such goods have normally been sold at or about the
same time of the removal of such goods from the place of manufacture '

Prowded that if more than one retall sale price is ascertamed under clause (i)
or clause (ii), then, the h13hest of the retail sale price, so ascertamed, shall be
taken as the retail sale prlce of all such goods.”

e
' ) ] .
oo

14.5 | find that in the present case, the Appellant No. 1 has not demonstrated

o '_as to how thelr case is covered by any of the situation as enwsaged under sub.

| 'clause (a), (b) or: (c) of Rule 4 ibid: Hence provisions- of Rule 4(i) ibid is not
applicable in the present case. ',-;

F T
[ El

14.6 In view of above, plea of Appellant No 1 to assess the goods under
Sectlon 4A of the Act cannot be accepted C o t;

15. The Appellant has contended that all the allegations are baseless and
totally unsubstantiated, therefore, question of alleged suppressnon of facts etc.
also does not arise. The Appellant fu_rther contend_ed that ngne of the situation -
suppression of facts, willful mis-statement, fraud, collusion etc. as stated in
Section 11A(4) of the Central Excise Act 1944" exists in the. 'iristant case but it is
alleged suppression of facts in the impugned order based on the general.
allegation | find that the Appellant; No 1 was found indulglng in clandestine
removal of goods and routed the cash through ShrofflMiddlemenlBroker The
modus operandi adopted by Appellant No. 1 was unearthed dunng investigation
carned out against them by DGCEI, Ahmedabad Thus, thls is a clear case of
suppression of facts with intent to evade payment of duty Con51denng the facts
of the case, |-am of the opinion that the adJudicatlng authority was justified in
invoking extended period of limitatioh on the grounds of suppression of facts.

iqvocation of extended period of limitation on the grounds of suppresswn

pheld, penalty under Section 11AC of the Act is. mandatory, as has
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been held by the Hon’ble Supreme Court in the case of Rajasthan Spinning &

Weaving Mills reported as 2009 (238) E.L.T. 3 (5.C.), wherein it is held that when

there are ingredients for invoking extended period of limitation for demand of

duty, imposition.of penalty under Section 11AC is mandatory. The ratio of the

said judgment applies to the facts of the present case. |, therefore, uphold - .. ... ...
penalty of Rs. 41,82,872/- imposed under Section 11AC of the Act.

16. Regarding penalty imposed upon Appellant Nos. 2 to 5 under Rule 26 of
the Rules, I-find that the said Appellants were Directors of Appellant No. 1 and
were looking after day-to day affairs of Appellant No.1 and were the key persons
of Appellant No. 1 and were directly involved in clandestine removal of the
good's manufactured by Appellant.No. 1 without payment of Central Excise duty

-

and without cover of Central Excise Invoices. They were found concerned in
clandestine manufacture and removal of such goods and hence, they were
knowing and had reason to believe that the said goods were liable to 9
confiscation under the Act and the Rules. i, therefore, find that imposition of ]
penalty of Rs 2,00,000/- each upon Appellant Nos. 2 to 5 under Rule 26(1) of

the Rules IS correct and legal

17.  In view of above, | uphold the impugned order and reject the appeals of
Appellant Nos 1 to 5.

18, arfienater arer oot 1 08 snfiel v e i 7l & e ST d |
18. The .appeals filed by the Appellants are disposed off as above.

T, -
S\ 55 & A )
’\ m"* B

figw e Commiissioner (Appeals)
Sy

By R.P.A.D.

To, | g, :
1. M/s. Antila Ceramic Pvt L.td T e RYAY® ursde Rifies
128 P 1, Near Sepok Ceramlc, 128 U1 1, A s & o,

Jetpar Road Bela Rangpar, | e AT, 30 MR,
MOI'bI - | C | ARER
‘ ol AR Saog TR

2. Shri ﬁashmibhai Devjibhai Merja | Y1, tdren RRF® wrede
Director.of M/s. Antila Ceramic | faifizs, |

Pvt Ltd,’ 126 B 1, Y RRFw %
*128P 1, Near Sepok Ceramic, U, SeWR AT, I ¥R,

Jetpar Road, Bela Rangpar, ARt
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3. Shri Sudhlrkumar Harjlvanbhai
Merja e,
Director of M/s. Antila Ceramic
Pyt Ltd, B Iets
128 P 1, Near Sepok Ceram1c,
Jetpar Road, Bela Rangpar
Morbi. "

4. Shri Bharatbhai Devjibhai Meqa i
Director of M/s. Antila Ceramic
Pvt Ltd,
128 P 1, Near Sepok Ceramic,,’ . :[:128. 1
Jetpar Road, Bela Rangpar, ' | 9N,
Morbi.

5. Shri Nareshbhai Devjibhai Patel !ﬁ Wﬂﬂﬁ ﬂiﬁﬁtnﬁ TI%H ]
Director of M/s. Antila Ceramic - ew®, @ fﬁﬁﬁ Eﬂ%ﬁi’

Pyt Ltd, | fafees,
- 128P1, NearSepokCeramrc, | 128 W4, ﬁtﬂﬁm *
Jetpar Road Bela Rangpar, | UM, SRew :z‘lg _a?IT T'Tfﬂ?
Morbi. o ﬁRﬂ’t_l |
1) wwaﬂ@ﬂwaﬂ@ﬁwmﬂw W@?wﬁﬁ
AR Rl
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